
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE

TEZPUR, SONITPUR.

Present:  Dr. M Baruah.
              Chief Judicial Magistrate,

     Sonitpur, Tezpur.
G. R. Case No. 1203/06

U/S 420 IPC

State

Vs

Sri Sanjib Bhuyan @ Bhaity
………Accused person

Appearance:
Learned counsel for the State     : Smti R Chakravorty, Sri N Das.

Learned counsel for the defense  : Sri B. Nath.

Charge framed on                      : 22-9-2010.

Evidence recorded on                :13-5-12, 10-7-12, 24-8-12, 24-9-12,  

29-11-12, 3-1-13, 28-5-13.

Argument heard on                      : 17-7-2013.

Judgment delivered on                  : 13-8-2013.

         
                    J         U         D          G          M          E          N          T  

1). The prosecution’s case in brief is that, the informant Smti 

Hemprabha Hazarika  lodged an ejahar before the O/C Jamuguri Police 

Station on 23-8-06 alleging that the accused had visiting terms with 

the family members of the informant for about four years and during 

that  period  he  made  illicit  relationship  with  the  daughter  of  the 

informant  Purnima  Hazarika.   He  promised  to  marry  said  Purnima 

Hazarika. Purnima Hazarika became pregnant of seven months. The 

accused used medicine but he failed, for which he was escaped. 

2). Upon  receive  of  the  ejahar,  The  O/C,  Jamuguri  P  S 

registered  a  case   being  Jamuguri  P  S  case  No.  53/06 

U/S 493/420313/511 IPC and started investigation. After completion 
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of  investigation,  police  filed  charge  sheet  against  the  accused 

U/S 493/420 IPC.

3). The accused person appeared before the Court and faced 

trial. Copies of prosecution documents were furnished to the accused 

person.  After  hearing  the  learned  counsel  for  the  parties,  charge 

U/S.  420  IPC  was  framed  and  its  particulars  were  read  over  and 

explained  to  the  accused  person.  The  accused  person  pleaded  not 

guilty and claimed to be tried.

4). Prosecution  adduced  evidences  of  seven  witnesses 

including the M.O. and IO to prove the case. After close of prosecution 

evidence,  statement  of  the  accused  person  was  recorded  u/s  313 

Cr.P.C. The plea of the accused person is total denial and he adduces 

evidence of one D.W.

POINTS FOR DETERMINATION

i) Whether  the  accused  cheated  the  Purnima  Hazarika  by 

dishonestly inducing her to deliver her chastity? 

5) Heard argument of the defense counsel and the Ld. Addl. 

P. P. the Ld. Addl. P.P submitted that the accused had physical relation 

with the victim girl  and when the victim girl  became pregnant,  the 

accused  refused  to  marry  her  and  fled  from  that  place.  The 

Prosecution stated that the accused had cheated the victim girl and so 

he deserves punishment. The Ld. Addl. P. P. submitted the following 

two case laws: (i) 2007 (1) GLT 206 and (ii) (2008) 2 GLR 264.

The defense counsel submitted that the victim girl willfully 

had sexual intercourse with the accused fully knowing its consequence. 

The accused never gave any assurance to the victim girl that he would 

marry  her.  The  accused  never  promised  to  the  victim girl  that  he 

would  marry  her  and doing  so  he had sexual  intercourse  with  the 

victim  girl.  So  there  is  no  fraudulent  intention  on  the  part  of  the 

accused on having sexual intercourse with the victim girl. The victim 

girl was enjoying the relationship knowing its consequences and when 

she  became pregnant  then  she  started  demanding  the  accused  to 

marry  her.  Therefore  the  accused did  not  cheat  the  victim girl.  In 
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support  of  his  submission  he  cited  the  following  case  laws  of  the 

Hon’ble Supreme Court and the Hon’ble Gauhati High Court.

(i) 2011 (4) GLT 676,  (ii) 2005 CRI. L.J. 3162,  (iii) 2008 (1) GLT 

916,  (iv) (2008) 14 SCC 763,  (v) (2007) 12 SCC 1,  (vi) (2009) 7 

SCC 712.   Now it is to see whether the prosecution has been able to 

prove the above points.

DECISION, DISCUSSION AND REASONS THEREOF

6) The victim girl  Smti  Purnima Hazarika deposed as PW-1 

and she stated that the accused is her neighbor. Since 2002 they had 

love affair. With passing of time the accused promised her to marry 

and  had sexual  intercourse  with  her.  Initially  she declined  to  have 

sexual intercourse but the accused promised to marry her and so she 

entered  sexual  intercourse  with  the  accused.  When  she  became 

pregnant, she informed the accused and the accused asked her not to 

make the matter public as it will hamper his parent’s ill health. In the 

meantime seven months elapsed and seeing her change on her body, 

her mother could come to know that she became pregnant. On being 

asked by her  mother  she told  about  the fact.  Her  mother  made a 

complain to the  village headman.  The village headman conveyed a 

meeting in the village. The accused was invited, but the accused and 

his family members did not attend the meeting. Another attempt was 

made by the village headman, but the accused did not attend. So her 

mother filed an ejahar in the Jamuguri Police Station. After lodging the 

ejahar she gave birth to a child. She also gave her statement before 

the Magistrate. Ext-1 is her statement and Ext-1(1) and Ext-1(2) is 

her signatures. 

During  cross  examination  she  stated  that  physical  inter 

course  followed  by  their  love  affair.  She  did  not  state  before  the 

Investigating  officer  that  she  initially  declined  to  have  physical 

intercourse but on promise of marriage she conceded. She also stated 

that she did not state before the I O or even in the Ext-1 that when 

the fact of her pregnancy was disclosed the accused asked her not to 

make it public as it will hamper his parent’s ill health. Physical relation 

between them was not disclosed to others. She knows that it is a bad 

nature  to  have  physical  relation  with  another  man  without  having 

marital  relationship.  In  absence  of  her  parents  they  had  physical 
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relation taking all precaution to conceal the same from others. When 

she became pregnant, the talk of marriage started with the accused. 

For termination of pregnancy she took kabiraji  medicine and stayed 

one  night  with  the  accused  away  from  home.  When  the  kabiraji 

medicine  failed  to  terminate  her  pregnancy,  she  pressurized  the 

accused  for  marriage.  She  cannot  say  on  which  date  the  accused 

promised her to marry her. One Khira Ojha is her brother-in-law. The 

family  members  of  the  accused  gave  publicity  that  she  had  illicit 

relation with Khira Ojha. She denied that the accused did not deceived 

her by making false promise of marriage or that she did  not become 

pregnant through physical relation with accused. 

PW-2 Smti Hemoprova Hazarika deposed that the accused 

and  her  daughter  Purnima  had  love  affairs  from four  years.  From 

about two years they had physical relation and her daughter became 

pregnant. Prior to filing of this case, one day her daughter went to 

attend the birthday of her friend. She stayed there on that day. Next 

day one Sri  Parag saw her daughter with the accused at Laletapu. 

Parag informed her about the matter. In the meantime the villagers 

came  to  know  about  the  fact.  She  informed  the  matter  to  the 

grandfather  of  the  accused.  The  family  members  of  the  accused 

misbehaved with her. Thereafter she with the help of the villagers sent 

letters to the family members of the accused to accept her daughter. 

The family members of the accused stated that the accused is not at 

home. She informed the matter to the VDP and the Mahila Samity. 

Thereafter she informed the police. Ext-2 is the ejahar and Ext-2(1) is 

her signature. After filing of the case, her daughter gave birth to a 

boy.

During  cross  examination  she  stated  that  she  came  to 

know when her daughter was seven months pregnant.  She did not 

state before the I O that she informed the VDP and the Mahila Samity. 

She also did not write about it in her ejahar. One Sri Khirodhar Bora 

wrote a letter  to the family members of the accused to accept her 

daughter. She stated that the accused did not state before her that he 

loves  her  daughter.  She denied  that  the  accused  did  not  give  any 

promise to her daughter and had physical relation with her daughter. 

She also denied that her daughter did not become pregnant from the 

accused.

PW-3 Smti Jina Hazarika deposed that the informant is her 

related.  In  the  year  2006  the  daughter  of  the  informant  became 
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pregnant. Purnima was about seven months pregnant and she went to 

a Nepali family to have medicine to terminate her pregnancy. The boy 

Parag saw her in the Nepali gaon along with the accused. He informed 

the  matter  in  the  village.  Next  day  there  was  discussion  over  the 

matter. The elder sister of the accused Smti Barasa Bhuyan came to 

their  residence  to  give  medicine  for  termination  of  pregnancy.  The 

accused took Purnima for terminating her pregnancy. 

During cross examination she stated that the accused did 

not state before her that he would marry Purnima. Due to change of 

the physical appearance of Purnima, she asked about it and Purnima 

replied that nothing had happened. The accused left his residence after 

the matter was revealed. So they suspect the accused. She denied 

that Purnima did not become pregnant from the accused. 

PW-4  Sri Dilip Hazarika deposed that the informant is her 

maternal aunt. He stated similar to that of PW-3. 

During  cross  examination  he  stated  that  he  got  the 

information from his wife. When the matter spread in the village, then 

he came to know. The accused left his house when the matter spread 

in the village. So they suspected the involvement of the accused. He 

does  not  have  personnel  knowledge  about  the  affair  between  the 

accused and Purnima. 

PW-5 Sri  Rup Kr  Bora deposed that he knows both the 

accused and the victim. He does not know about the incident.

PW-7 Dr. Rana Mukut Keot stated that on 28/8/06 he was 

working at Kanaklata Civil Hospital as M & H O -1. On that day he 

examined One Smti Purnima Hazarika on police requisition vide OPD 

No. 77360 at 11.30 a m in connection with Jamuguri P S Case No. 

53/06. On examination he found that the patient is 28 weeks 3 days 

live pregnant. He opined that the patient is above 18 years of age. 

Ext-4 is the medical report he issued and Ext-4(1) is his signature. 

During cross examination he stated that he mentioned the 

name of the guardian of the patient as Jagat Hazarika. 

PW-6 Sri Nabin Haloi deposed that on 23/8/06 he was the 

attached officer at Jamuguri P S. on that day the O/C endorsed him to 

make investigation of the case filed by the informant. He went to the 

place of occurrence and prepared the sketch map. He examined the 

witnesses and the victim. The victim was sent for medical examination 

and also for recording her statement before the Magistrate. He handed 

over the case diary and later on S I Ashok Kr Neog filed the charge 
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sheet against the accused u/s 493/420 IPC. Ext-3 is the charge sheet 

and Ext-3(1) is the signature of Sri Ashok Kr. Neog. 

During cross examination he stated that the PW-1 Purnima 

did  not  state  before  him that  she  at  first  declined  to  have  sexual 

relation  with  the  accused  and  when  the  accused  assured  her  of 

marrying her, then she consented to sexual intercourse. PW-2 did not 

inform him that when the accused fled away, she along with some 

public went to the residence of the accused and asked them to accept 

her daughter and she also gave them on writing. PW-2 did not say to 

him that she had informed that Mahila Samity. 

The accused adduced evidence of one witness in order to 

rebut the prosecution’s case. DW-1 Smti Nirupama Saikia deposed that 

she knows both the parties. She stated that Purnima does not have a 

good reputation in the village. Var5ious type of persons goes to the 

residence of Purnima. 

During  cross  examination  she  stated  that  she  does  not 

have good terms with Purnima. The family of Purnima had concealed 

their land documents she denies that she had defamed Purnima.

7). Now, it to decide as whether the prosecution has been able 

to  prove  the  above  point  against  the  accused  beyond  doubt. 

Scrutinizing the materials on record, I found that the victim girl Smti 

Purnima Hazarika was pregnant of seven months at the time of filing 

of the ejahar and her age at that time was above 18 years. The victim 

girl in her cross examination stated that before she became pregnant 

she  never  disclose  the  fact  of  her  physical  relationship  with  the 

accused to any other person. She stated that in absence of her parents 

she had physical relation with the accused taking all  precautions to 

conceal the same to others. She also stated that she knew that having 

physical  relationship  with  other  persons without  having any marital 

relationship is of bad nature. When she became pregnant the talk of 

marriage started with the accused. She also took ‘kabiraji’ medicine for 

termination of her pregnancy and when the ‘kabiraji’ medicine failed to 

terminate  the pregnancy she pressurized the accused for  marriage. 

She concealed the fact of her pregnancy till  her change in physical 

appearance occurred after seven months of pregnancy. She admitted 

that she did not tell the investigating officer that she initially declined 

for physical relationship with the accused but on promise of marriage 
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by the accused she conceded. So, from the evidence of the PW-1 it is 

clear that she has consented of having physical relationship with the 

accused and she very well knows the consequences of having sexual 

intercourses.  Therefore,  she  took  all  precautions  during  physical 

relationship with the accused and when she became pregnant of seven 

months and when she failed to terminate her pregnancy, she talked 

with the accused for marriage. The other witnesses, i.e., the informant 

PW-2, PW-3 and PW-4 came to know about the physical relationship 

after the news broke out in the village that the victim girl along with 

the  accused  stayed  in  the  village  of  Laletapu  for  terminating  the 

pregnancy of the victim girl. Prior to that incident they were not aware 

about the physical relationship of the victim and the accused. It is also 

found from the evidence of the remaining witnesses that the accused 

never  stated  before  them that  he had love affairs  with  the  victim. 

From  the  cross  examination  of  the  victim  girl  it  is  clear  that  the 

accused never made promise of marrying her prior to having sexual 

intercourse with the victim girl. 

I relied on the decision of the Hon’ble Gauhati High Court 

reported in 2008 (1) GLT 916 where the Hon’ble High Court held that 

“The  prosecutrix  gave  consent  to  sexual  intercourse  to  the 

appellant  without  any  stress  of  misconception  of  fact.  Her 

evidence makes it clear that she gave consent to such sexual 

intercourse  believing  the  promise  of  the  appellant  that  she 

would be married soon. There is no evidence on record to show 

that the appellant obtained consent or had reason to believe 

that the prosecutrix gave the consent in consequence of false 

promise or misconception”.  The conviction by trial Court set aside 

and quashed.

The Hon’ble Calcutta High Court held in a case reported in 

2005 CRI.L.J 3162 that  “Allegations that petitioner accused by 

giving promise of marriage indulged in sexual intercourse with 

victim, a maid servant. Victim fully grown lady and above 16 

years.  Evidence  and  circumstances  showing  that  victim 

consciously  consented  to  having  sexual  intercourse  with 

petitioner  and  her  consent  was  not  in  consequence  of  any 

misconcept of fact. Subsequent refusal by petitioner to marry 

the victim would be of no consequence. Conduct of the victim 

was nothing but an act of promiscuity on her part. Conviction of 

accused set aside.” 
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The  Hon’ble  Supreme  Court  held  in  a  case  reported  in 

(2008) 14 SCC 763 that “Complaint made by Prosecutrix seven 

month  after  the  alleged  commission  of  rape  on  her  by  the 

appellant. At the time of filing the complaint prosecutrix was 

carrying  child  of  seven  months.  Prosecutrix  explained  that 

initially she had not protested in view of appellant’s promise to 

marry  her  but  on  appellant’s  refusal  to  her  proposal  for 

marriage at the stage of her seven month’s pregnancy, she files 

the  complaint.  Held,  prosecutrix  having  waited  for  seven 

months  for  filing  FIR,  in  absence  of  any  other  supporting 

evidence  it  would  be  unsafe  to  convict  appellant  wholly  on 

basis of testimony of the prosecutrix” 

The  Hon’ble  Supreme  Court  held  in  a  case  reported  in 

2003 SCC (Cri) 775 That ”If a full grown girl consents to the act 

of sexual intercourse on promise of marriage and continues to 

indulge in such activity until she becomes pregnant, it is an act 

of  promiscuity  on  her  part  and  not  an  act  induced  by 

misconception of fact.” 

In this case, I found that the victim girl who is above 18 

years  voluntarily  consented  to  have  sexual  intercourse  with  the 

petitioner.  She  did  not  disclose  anything  to  either  the  neighbours, 

villagers or to her parents till she became seven months pregnant. She 

had talk of marriage with the accused when she became seven months 

pregnant and also when she failed to terminate her pregnancy. The 

evidence clearly establishes that there was no misconception of fact in 

the  instant  case  and  the  victim  was  a  consenting  party  and  her 

conduct was nothing but an act of promiscuity on her part. Therefore 

subsequent refusal by the accused to marry the victim girl would not 

amount to cheating the victim girl. I found no material to hold that the 

accused had cheated the victim girl Purnima Hazarika by dishonestly 

inducing  her  to  deliver  her  chastity.  The  prosecution  has  failed  to 

prove the alleged offence against the accused beyond doubt.
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O  R  D  E  R

8). Considering  the  facts  and  circumstances  of  this  case,  I 

found that the prosecution has failed to prove the case against the 

accused u/s 420 IPC beyond any reasonable doubt. As a result the 

accused is acquitted and set at liberty. 

9) The judgment is prepared and typed by me.

10) Set my hand and seal of this Court on the 13th  day of 

August, 2012.

                                               (Manash Baruah) 
              Chief Judicial Magistrate,

                                              Sonitpur, Tezpur.

9


